ii2                              JURISDICTION

aggrieved party in such cases is to follow the wrongdoer to
his place of residence in accordance with the maxim actor
sequitur forttm rei.

Consc-     Owing to considerations of this nature an entirely new kind
introd^ of jurisdiction, generally called 'assumed' jurisdiction, was intro-
tion of duced by the Common Law Procedure Act, 1852, which gave
'"JS^the courts a discretionary power to summon absent defen-
tion dants, whether English or foreign. The exercise of this juris-
diction is now governed by Order i r of the Rules of the
Supreme Court which empowers the court, upon an applica-
tion to it being made, to permit the service of a writ of sum-
mons upon an absent defendant in the circumstances which
will be enumerated below. Rule 6 of the Order specifies the
method by which service is to be effected. If the defendant is
a British subject, no matter in what part of the world he may
be, or if he is a foreigner present in * British Dominions' the
writ itself must be served upon him. In all other cases service
of notice of the writ is essential. Thus the writ itself must be
served upon a defendant in Eire.1

Discretion- It is essential to appreciate that the right of jurisdiction
ofTsmmcd conferred by this Order differs from that which is recognized
jurisdiction at common law, for whether it shall be exercised or not in any
given case lies within the discretion of the court. It is a jurisdic-
tion, that may> not which must, be exercised. The Order is not
imperative. It merely confers upon the court *a new power
which it is enabled to exercise in particular cases which seem
to it to fall within the spirit as well as the letter of the various
classes of case provided for'.2 Thus leave to serve a writ will
be refused if England is not the forum convenient, as, for
example, where the defendant is a foreigner resident abroad
and where the circumstances do not justify the expense and
inconvenience which he will suffer from a trial in England.3
It has been recognized by the Court of Appeal that if in the
circumstances the construction of the Order is at all doubtful
it-should be resolved in favour of the defendant; and also that,
since the application for leave is made ex parte> full a$d fair
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